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THE UNDER SECRETARY OF LABOR

WASHINGTON, D. C.
20210

In the Matter Of

Kat hl een Hunphr ey
Conpl ai nant,
v. Case No. 80-CETA-32
"Arts Devel opnent ‘
Council, of Mlwaukee

County, Inc. and
M | waukee County, W.)

[N L T R A R L e

)
Respondent s )

Deci si on and Order

The above-captioned matter was remanded to the Secretary

by the United States Court of Appeals for the Seventh Circuitl/
for further consideration of an appropriate remedy in this
case.

The case arose under the Conprehensive Enpl oyment and
Training Act of 1973 as amendedz/'(the Act or CETA), and the
regul ations issued thereunder and in effect at the pertinent
times.2/ The Court of Appeal s asserted jurisdiction pursuant
to 29 U S.C. § 817(a) (Supp. Il 1978). The court reviewed

the Adm nistrative Law Judge's decision which the Secretary

L/Milwaukee v. Secretary of Labor 69.6 F.2d8 997 (7th Gr.
1982) Decision wthout a Publtshed Opinion, Docket No 82-
1697, Novenber 26, 1982.

2/pwn. L. 93-203, 87 Stat. 839. codified at 29 U.S.C. § 801
et seq., (1973). Pub. L. 95-524, 92 Stat. 1909. (1978)

3/2¢ CF.R Part 98 (1978)



had declined to review and which subsequently becane the fina
decision of the Secretary. The ALJ concluded that the procedure
| eading to the conplainant's dismssal fromthe CETA programin
whi ch she was enployed violated the applicable CETA regul ations.
The decision provided for the conplainant to elect her remedy
between reinstatement at a conparable position in the CETA
program for a period of six nonths, or an award of back-pay
for a period of six nonths.

The court affirned the decision that the procedure used
to terminate the conplainant violated the CETA regul ations
but vacated the award, remanding the case to the Secretary
for further consideration of an appropriate remedy in the
case.

Statenment of the Case

The conplaiﬁant was hired to participate in a sculpture
project operated by the Arts Devel opnent Council of M| waukee
County, Inc., (ADC) in Cctober 1977. ADC was a subgrantee of
M | waukee County, the CETA prime sponsor in that geographic
region. At the tinme of her enploynent, the conplainant was
advised that the project was anticipated to continue for eleven
nonths, or through Septenber, 1978. In January, 1978, the com
pl ainant along with the other CETA participants in the scul pture
project were orally advised that there would be a conpetitive
jurying of their work and that a poor review could lead to dis-
mssal fromthe project. The participants were not given

witten notice of the jurying process nor were they advised of
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the Criteria to be used by the jury in its evaluation of their
wor k.
As a result of the jurying, the conplainant was told that
she was being disnissed from the project. There is evidence
that the jury considered not only the work product of the parti-

cipants, but also their character and work habits as well.

The court, concurring with the Secretary's decision, con-
cluded that the process used by the ADC to dism ss the conplain-

ant violated the.notice provision required by the CETA regul ations
in an adverse action, as well as denying the conplainant an oppor-

. . 4/
tunity to present her position tO the di sm ssal -determning body.=

The court vacated the award provision of the decision which offered

t he conpl ai nant her choice of renedies.

| ssues

1. What is an appropriate remedy for a discharged ceTA

Q29 C.F.R § 98.26

Procedures for' resolving issues between
grantees and conpl ai nants.

(a) Each prime sponsor or eligible appli-
cant shall establish a procedure for resol-
ving any issue arising between it (including
any subgrantee or subContractor of 'the

rime sponsor) and a participant under an
?itle of the %ct. Su ﬁ proc%%ures sﬁal? y
i ncl ude an qpportunity for an infornal
hearing, and a pronpt” determ nation 9& any
i ssue Wwhich has not been resolved. VN€N
the prime sponsor or eligible applicant
takes an adverse action against a partici-
pant, such procedures shall also include a
witten notice setting forth the grounds
for the adverse action and give t e(qg5§f-

ci pant an opportunity to respond.



participant when the termnation procedure did not conply
with CETA regul ations?

2. |f back pay is an appropriate renedy, for what time period

should it be awarded?

Di scussi on

1. The Court recognized that the Secretary has broad discre-
tion to renedy wongs perpetrated in CETA cases. See M | waukee
County v. Peters, 682 r.2d 609 (7th Gr. 1982). The court

found, however, that the Secretary did not have the authority

to provide the conplainant with the unilateral right to choose
between the possibie renedies of either reinstatement or back
pay. |f back pay is to be awarded, the Secretary has the respon-
sibility to support such an award as necessary and appropriate

to vindicate the specific deprivation suffered by the conplainant.
The court cited Cty of Philadelphia v. US. Departnent of Labor,
723 F.2d 330 (3d Gr. 1983) wherein that court stated while back
pay is permissible in CETA cases, it is not a presunptive remedy
(at 333). In New York Uban Coalition, Inc. v. U.S. Departnment

of Labor, 731 F.2d4 1024, 1031 (2d Cr. 1984), the court held

that ".. . [inproper] procedures have no independent value

worthy of conpensation, absent proof of actual loss flow ng only
fromthe procedural deprivation. . . . Thus consideration of an

enmpl oyee' s procedural rights may not be totally divorced from



consideration of the underlying substantive reasons for the em
ployer's action," (citing County of Mnroe, FL v. U.S. Departnent
of Labor, 690 F.2a 1359 (11th Gr. 1982)).2/

The courts have sustained the Secretary's authority to

award back pay when the procedural defect was the cause of
the loss of wages. That is, where the procedural defect pre-
cluded the participant from presenting his or her side of the
dispute and the act or action being censured was not so clear
on the face of it that it warranted immediate dismssal. In
these cases, the courts have sustained the Secretary's autho-
rity to award back pay until either the defect was corrected,
or the participant could have been lawfully term nated w thout
the effect of the .procedural defect. City of Chicago v. US.
'Department of Labor, 737 F.2d 1466, 1473 (7th Gr. 1984);
Commonweal th of Kentucky, Departnent of Human Resources v.
Donovan, 704 F.2d 288 (6th Cir. 1983): See also, |n_the Mtter
of Allen Goielli 79-CETA-148, Secretary's Oder dated January 18,
1982; Tibbetts and Bremmer v. Vernont Conprehensive Enpl oynent

and Training Ofice, 81-CETA-254,255, Secretary's Order, dat ed
July 25, 1984.

In the present case, the conplainant was not provided wth

the notice required by the regulation, and was not given the

opportunity to challenge the termnation before the decision-

5/gee City of Boston v. Secretary of Labor, 631 F.2d 156 (1st
CGr. 1982); Carey v. _Piphus, 435 u.s. 247 (1978).
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makers. Only the loss of wages that she suffered as a result of
these procedural defects may be renedied here. The conplai nant
was entitled to continue in her enploynent as a CETA participant
until she had been afforded witten notice setting forth the
grounds for an adverse action and the opportunity to respond. A
back pay award is a proper renmedy for the Ioss of wages and such

award supports the purposes of cera which, inter aliais "...to

provide . ..employment opportunities for econonmically disadvan-
taged, unenployed and underenpl oyed persons. ..." Pub. L. 93-203,
Section 2Regulations issued thereunder at 29 CF.R  Part 98

required, inter alia, the use of fair procedures in adverse

actions agai nst CETA participants, who were not to be term nated
or treated in an arbitrary or capricious manner Which woul d under-
m ne the purposes of the Act.

Al t hough the original decision inappropriately gave the
conpl ai nant her choice of remedies,, a back pay award woul d
have been appropriate and necessary at the time of the origina
decision to make conplainant whole in light of the procedural
deprivation she sustained.

3.

2. Fi nding back pay to be an appropriate remedy to make the
conpl ai nant whole, it then becones necessary to fix the time
period for the award. The ALJ determ ned that a six nonth period

woul d be appropriate, for that length of time would cover from



the date the conplainant was wongfully termnated through the
project's termnation at which time the conplainant coul d

have been lawfully term nated. However, the record does not
concl usively establish that the conplainant's enploynent would
have continued for the full termof the project, but for the
procedural violation with regard to her termnation. o

Li kewi se, there is nothing in the record, tosupport an:
al legation that the factors used to termnate the conplainant's
participation in the project were arbitrary or capricious. Apart
fromthe juried scul pture piece, the conplainant's work attitude
and absenteeism were critical factors. It appears fromthe
record that the conplainant had not been adequately advised of
the factors concerning her termnation until after April 1, 1978,
the date of her termnation. However, the record supports a con-
clusion that the conplainant was fully aware of the factors
concerning her termnation and was given an opportunity to respond
by July 28, 1978, the date she appeared before the prine sponsor
the MIwaukee County Executive Ofice for Econom c Resource
Devel opnent .

On August 29, 1978, the conplainant was formally advised by
the prime sponsor of its determnation to uphold her termnation,
and provided her with the information by which she coul d appeal
this action. This notice satisfied the regulations at 29 C.F. R

§ 98.26(d).§/ Al though nore than a nonth elapsed fromthe time

$/Final deterninations made as a result of the revi ew process
shal|l be provided to the conplainant in witing. Such notice
shal | include the procedures by which the conplainant may appeal



of the hearng until the.date of the notice, the delay was to
pernit the prime sponsor's Hearing Officer to review certain
evi dence pertaining to the jurying process and to submt his
findings and recomendations to the prime sponsor. | Wll
therefore use the date of the final determnation notice

to the conplainant as the constructive date of termnation

The award of back. pay to the conplainant is therefore
to run fromApril 2, 1978 to and including August 29, 1978.

In briefs before me the respondents requested that any
unenpl oynent benefits received by the conplainant during the
back pay award period should be deducted fromthe award.

This is denied. |f the state wishes to recoup the benefits

it paid to the conplainant during the period for which she wll
now be receiving the back pay award, it may do so. In not
raducing the back pay award by unenpl oynent benefit paynents,

| am follow ng the general rule enunciated by the U S. Supreme
Court in an analagous situation arising under the Nationa
Labor Rel ations Act,z/ as well as the U S. Court of Appeals

for the Third Grcuit, which declined to deduct unenploynent

conmpensation in conputing back pay awards under Title Vi

é/(cont:ir'mec‘i) _ .

the final determination, set forth in Subpart C of this Part.

No individual or organization subject to the issue resolution
requirements of this section may initiate the hearln%;procedures

of subpart C of this Part until all remedies under this section
have been exhausted. (1978)

7/ce. N.L.RB. v. Gullet Gn Co., 340 US 361 (1951)
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of the Gvil Rights Act, 42 U S.C. § 2000(e) et seq.®’ 1t
woul d al so be contrary to the policy regarding back pay awards
set forth by the Departnent which specifically precludes the
deduction of unenpl oyment conpensati on from back pay awards.Y

In the ALJ's original decision, interest was provided at
a six (6% percent per annumrate. Gven today's economc
realities this rate is not appropriate if the conplainant is
to be made whole, and the applicable interest rate is nodified
in the Order section, below

The conplainant also clains to be out of pocket for materials
and itens that she purchased for the project that she prepared

for the jurying. These suns should be repaid.

CRDER

1. The conplainant is awarded back pay from April 2, 1978

t hrough August 29, 1978. This anmount is to include .any annua

| eave, or vacation pay that may have been due her, as well as
all fringe benefits or salary increases that may have gone_into_

effect during that period, less all |egal deductions.

2. Respondents shall pay interest on the back pay award from

August 29, 1978 until the date of paynment. The. interest rate(s)

8/ce. Craig v. Y 6 Y Snack, Inc., ‘721 r.2a 77 (3d Gir. 1983).

s, Department of Labor, Enploynent andTraining Admnistra-
tion Field Meno 100-82, June 22, 1982. Reinstatenment and Payment
of Back \Wages... p. 6.
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shall be the rate(s) used by the Departnent of Labor for nonies

owed to it for the appropriate periods.

3. The conpl ai nant shall be reinmbursed for the cost of itens
or materials purchased by her for the jurying held in March,
1978 and for which she has not already received payment. The
conpl ai nant nust present receipts for such purchases but in

any event, NBy not recover nore than $100 for these costs.

4, Al of the records of the respondents pertaining to the

conpl ai nant are to be anended to reflect this decision and

' /
Under Secrepary of Labor.

or der.

Dated: MAY | 3 (985
Washington, D.C



